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MINUTES APPROVAL
Consideration of August 17, 2022 minutes.

II.

DECISION REGARDING AN APPEAL OF THE ZONING ADMINISTRATOR’S DECISION ABOUT
COMPLIANCE WITH A CONDITIONAL USE PERMIT CONDITION AT 3100 DAMASCUS CHURCH
ROAD
The decision package is attached to the agenda materials for consideration by the Board of
Adjustment during the meeting.

III.

DECISION REGARDING AN APPEAL OF THE ZONING ADMINISTRATOR’S DECISION ABOUT A
CHANGE IN USE
The decision package is attached to the agenda materials for consideration by the Board of
Adjustment by way of Court Order from Orange County Superior Court remanding the matter
back to the Board of Adjustment.
Information: The judge ordered that the Board enter a formal decision on the variance request.
This is because during the October 2021 hearing the Board did not formally vote on a decision.
If the Board concludes that the request is for a use variance, the Board should decide to deny
the variance under GS 160D-705(d). If the Board concludes that the variance request is not a
request for a use variance, then the Board should grant a variance if the applicable Land Use
Ordinance conditions are satisfied.
The information includes the following:
1) Record of Proceedings

2) Remand Order
3) Draft Decision Document

IV.

Old/New Business

V.

ADJOURN!

BOARD OF ADJUSTMENT
M I N U T E S

Town of Carrboro
301 W. Main Street

Carrboro, North Carolina 27510

O c t o b e r

2 0 ,

7:00PM

Zoom Remote Meeting

MEMBERS PRESENT
Brian Hageman
Garrett Baker
Marcus Page

2 0 2 1

TOWN ATTORNEY
Nicholas Herman

Sriv Navaratnam

STAFF
Martin Roupe
Rae Norwood

Thomas Tiemann

Absent/Excused: Linda Bowerman, Erle Smith

MINUTES APPROVAL:
Thomas Tiemann requested that a misspelling of his name be corrected on page 3 of the minutes.
With that correction, MOTION MADE BY THOMAS TIEMANN AND SECONDED BY
GARRETT BAKER TO APPROVE MINUTES FROM JUNE 15, 2022 MEETING. VOTE:
AYES 5 (Brian Hageman, Marcus Page, Thomas Tiemann, Garrett Baker, and Sriv Navaratnam).
NOES 0: ABSENT/EXCUSED 2 (Linda Bowerman, Erle Smith)
DECISION Regarding Special Use Permit-B for 739 Smith Level Road
Marty Roupe shared the draft decision document for the SUP-B with Board members. Brian
Hageman then covered the process for reaching a decision and voting on the matter. There being
no additional questions from Board members, MOTION WAS MADE BY GARRETT BAKER
AND SECONDED BY BRIAN HAGEMAN TO APPROVE THE DECISION DOCUMENT
VOTE: AYES 5 (Brian Hageman, Marcus Page, Thomas Tiemann, Garrett Baker, and Sriv
Navaratnam). NOES 0: ABSENT/EXCUSED 2 (Linda Bowerman, Erle Smith)
PUBLIC HEARING TO REVIEW AN APPEAL OF THE ZONING ADMINISTRATOR’S
DECISION ABOUT COMPLIANCE WITH A CONDITIONAL USE PERMIT
CONDITION AT 3100 DAMASCUS CHURCH ROAD
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Nick Herman explained that this is an appeal for a Notice of Violation (NOV) issued by the
Town Zoning Administrator, Marty Roupe. The question for the Board is whether to affirm,
reverse, or modify the Zoning Administrator’s decision.
Attorney Bill Bryan presented for the Town. He introduced his colleague, Neil Gosh. Mr. Bryan
explained that the purpose of tonight’s hearing is for the Board to consider the appeal of the
Notice of Violation made by Development Review Administrator, Marty Roupe, regarding
Wildflower Learning Center. Condition 8 of the CUP requires Wildflower to install a fence on
their property in the location as shown on the plans which were submitted with the CUP
application. Condition 8 requires that the fence be of adequate construction to keep children off
the adjoining property that is used for Tony Merritt’s Gravel Pit to keep the children of
Wildflower Learning Center safe from heavy industrial activities on the Merritt site, and is
intended to prevent conflict between the two otherwise incompatible businesses. Condition #9 of
the CUP made Wildflower understood that the Merritt Gravel Pitt was located on the property
first. The Town requests that the Board uphold the Town’s violation against Wildflower and
order that Wildflower bring their property to compliance with the Conditional Use Permit
immediately.
Marty Roupe provided testimony regarding the matter and his findings regarding the specific
details under consideration by the Board during the meeting. Associated exhibits, photos, and
related documents were officially entered into the record as a part of the testimony. An opportunity
to ask Mr. Roupe questions was then offered.
Mr. Ian Richardson then spoke to the Board as a representative of the complainant, the adjacent
property owner. He brought before the Board two witnesses to provide additional testimony, the
first being Professional Land Surveyor Don Israel. Mr. Israel noted that he has surveyed the
property line between the two properties on at least six occasions. He also noted the existence of
a 60 foot shared access easement, 30 feet on either side of the shared property line. After reviewing
the location of the fence and the plan, he concluded that it is clear that the fence is not placed on
the southern edge of the easement as shown on the plans. He visited the site again within one week
preceding tonight’s meeting and determined that the fence is still not in the correct location. Mr.
Richardson then called Katelin Merritt, Vice President for Merritt Gravel Pit, as a witness. Mr.
Merritt explained noted the history of the gravel pit operating at the site. She noted that a child
from Wildflower made its way onto the gravel pit property in December 2020. She also noted an
occurrence when a truck’s brakes failed the vehicle rolled into and damaged portions of the fence,
and that this happened in an area where kids are sometimes present. Pictures and video evidence
were offered into the record supporting her testimony.
Attorney Brian then asked whether Board members had any questions for the witnesses. Questions
were posed to Mr. Israel and Mr. Roupe regarding details related to their testimony. Board Chair
Brian Hagemen then opened the floor to questions from members of the public, there were not any
at that time.
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Ms. Shelley Welch and Mr. Kevin Poimbeouf then provided testimony regarding the matter. She
noted that Mr. Roupe accepted a bond for the incomplete fence and along with it a description of
the fence that was to be built. She also explained how Mr. Roupe had acknowledged watching the
video she had sent, and agreed to return her bond for the fence. She also noted that no children
have made it onto the gravel pit property since the fence has been completed. Ms. Welch explained
that she did not place the fence where it was shown on the plans because it would create an access
issue with getting to the rear portion of her property, and explained that she interpreted the ‘along
the easement’ language to allow it where she placed it. Pictures and video evidence were offered
into the record supporting her testimony.
Chair Hagemen then opened the floor to questions. Board members asked questions of the
witnesses. The floor was then opened to additional questions from the public. Mr. Brian asked for
clarification on the location of the berm that was constructed on the wildflower property in relation
to the fence location. No other questions were asked by the public.
Chair Hagemen then took the Board into deliberation about the information they had received.
Attorney Nick Herman assisted the Board with reaching conclusions regarding the matters before
the Board. There was consensus among Board members that the fence has not been located in the
right location, per the approved site plan. Regarding the adequacy of the fence, Mr. Tiemann stated
he feels the fence is adequate as built. The Board continued to discuss the adequacy of the fence
and considered various options for voting.

MOTION WAS MADE BY MARCUS PAGE AND SECONDED BY BRIAN HAGEMAN TO
AFFIRM THAT THE FENCE WAS NOT LOCATED IN THE CORRECT LOCATION
VOTE: AYES 5 (Brian Hageman, Marcus Page, Thomas Tiemann, Garrett Baker, and Sriv
Navaratnam). NOES 0: ABSENT/EXCUSED 2 (Linda Bowerman, Erle Smith)
MOTION WAS MADE BY BRIAN HAGEMEN AND SECONDED BY THOMAS TIEMANN
THAT THE FENCE AS CONSTRUCTED IS NOT ADEQUATE TO KEEP CHILDREN OFF
THE NEIGHORING PROPERTY, THAT THE PERMIT HOLDER DOES NOT HAVE TO
BUILD TO THE SPECIFIC SWIMMING POOL STANDARD, AND THAT THE NEW
DESIGN FOR A REPLACEMENT FENCE MUST BE REVIEWED AND APPROVED BY
THE TOWN
VOTE: AYES 5 (Brian Hageman, Marcus Page, Thomas Tiemann, Garrett Baker, and Sriv
Navaratnam). NOES 0: ABSENT/EXCUSED 2 (Linda Bowerman, Erle Smith)
MOTION WAS MADE BY BRIAN HAGEMENT AND SECONDED BY SRIV
NAVARATNAM TO HAVE TOWN STAFF CONSTRUCT FACTS AND FINDINGS TO BE
CONSIDERED AT THE BOARD’S NEXT MEETING
VOTE: AYES 5 (Brian Hageman, Marcus Page, Thomas Tiemann, Garrett Baker, and Sriv
Navaratnam). NOES 0: ABSENT/EXCUSED 2 (Linda Bowerman, Erle Smith)
MOTION WAS MADE BY BRIAN HAGEMEN TO ADJOURN THE MEETING
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VOTE: AYES 5 (Brian Hageman, Marcus Page, Thomas Tiemann, Garrett Baker, and Sriv
Navaratnam). NOES 0: ABSENT/EXCUSED 2 (Linda Bowerman, Erle Smith)
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TOWN OF CARBORO BOARD OF ADJUSTMENT
DECISION ON PETITIONER ANDREW DYKERS’
APPLICATION FOR A VARIANCE VIA APPEAL OF
THE ZONING ADMINISTRATOR’S DETERMINATION
THAT THE APPLICATION IS AN IMPERMISSIBLE
CHANGE IN USE
On October 20, 2021, the Carrboro Board of Adjustment (“BOA”) held a
quasi-judicial hearing on Petitioner Andrew Dykers’ (“Petitioner’s”) application for
a variance via appeal of the Town Zoning Administrator’s (“Administrator’s”)
determination that the application is an impermissible change in use. At the
conclusion of the hearing, the BOA decided not to act upon the variance request and,
without a formal vote, effectively upheld the Administrator’s determination that
Petitioner’s request for a variance to reclassify his home from a single-family
dwelling to a duplex under the Town’s Land Use Ordinance (“LUO”) is a “change
in [a] permitted use[] [that] may [not] be authorized by variance” under N.C. Gen.
Stat. 160D-705(d).
Petitioner appealed the BOA’s action through a Petition for Writ of Certiorari
to the Orange County Civil Superior Court in 21 CVS 1250. On May 2, 2022, the
Court entered a Remand Order, directing that the BOA enter a “decision regarding
Petitioner’s request for a variance” because the BOA had not formally rendered a
decision on the request at the October 20, 2021 hearing.
In compliance with the Court’s Remand Order, the BOA (all members of
which have reviewed the minutes and records of the October 20, 2021 proceedings)
hereby makes the following Findings of Fact, Conclusions, and Decision on
Petitioner’s variance request based on the October 20, 2021 hearing and the record
of those proceedings:
FINDINGS OF FACT
1.
Petitioner is the owner of a 10,018 square-foot lot with two, small structures
at 104 Williams Street in Carrboro, North Carolina. The property is zoned
Residential-10 (R-10) and its use is classified under the LUO’s “Table of Permissible
Uses” as a “Single Family Detached One Dwelling Unit Per Lot.”
2.
Under the LUO, “Residence, Single-Family Detached, One Dwelling Unit Per
Lot” is defined as “[a] residential use consisting of a single detached building
containing one dwelling unit and located on a lot containing no other dwelling units.”
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A “Dwelling Unit” is defined as “[a]n enclosure containing sleeping, kitchen, and
bathroom facilities designed for and used or held ready for use as a permanent
residence by one family.” A “Residence, Duplex” is defined as “[a] two-family
residential use in which the dwelling units share a common wall (including without
limitation the wall of an attached garage or porch) and in which each dwelling unit
has living space on the ground floor and or separate, ground floor entrance.”
3.
Petitioner’s property currently satisfies the Single Family Detached One
Dwelling Unit Per Lot classification because only one of the structures on the lot
contains “sleeping, kitchen, and bathroom facilities designed for and used or held
ready for use as a permanent residence by one family” under the definition of a
“Dwelling Unit.” The other structure on the lot does not currently violate this
classification because, although it contains sleeping and bathroom facilities, it does
not contain a kitchen, and is considered an extension or part of one single family
dwelling.
4.
Petitioner wants to add a kitchen to his second structure, which would make
it an additional dwelling unit, and he then would have two dwelling units on his lot
rather than one. To do so, his property must be reclassified from the Single Family
Detached One Dwelling Unit Per Lot classification to a Duplex, where the latter is
defined in terms of multiple dwelling units rather than a single dwelling unit.
5.
To have a Duplex use of the property, the Town’s Land Use Ordinance
(“LUO”) regulations require that, in the R-10 district, Petitioner’s lot consist of a
minimum of 10,000 square feet for each dwelling unit. However, Petitioner’s lot is
only 10,018 square feet, which is far less than the minimum 20,000 square feet
required to use the property for a two-dwelling duplex, and the lot is otherwise not
large enough to allow Petitioner to have a kitchen within his second structure under
any other provision of the LUO.
6.
To add a kitchen to the second structure on the lot, Petitioner requested that
the BOA reclassify his property under the “Table of Permissible Uses” in the LUO
from subcategory “Single Family Detached One Dwelling Unit Per Lot” to
subcategory “Duplex,” notwithstanding that the lot was not large enough to satisfy
the supplemental regulation in the LUO that requires a minimum lot size of 20,000
square feet for a two-dwelling duplex. Petitioner originally made his re-classification
request by applying for a variance to the BOA. However, based on the Town Zoning
Administrator’s determination that the request could not be granted by the BOA
under N.C. Gen. Stat. § 160D-705(d), Petitioner chose to appeal this administrative
decision to the BOA to “make a decision regarding whether a change in use occurs
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when the way in which a property is used changes from a single-family dwelling to
a duplex” and grant him the requested variance.
CONCLUSIONS
1.
Petitioner’s variance request to reclassify his property from a single-family
dwelling to a duplex as a change in a permitted use is prohibited by N.C. Gen. Stat.
§ 160D-705(d) because: (1) the request is for a “use variance” to deviate from the
LUO’s requirements about use to permit a land use other than the use permitted
under the LUO; and (2) the request is not an “area variance” to deviate from the
LUO’s requirements abut construction and placement. See Premier Plastic Surgery
v. Town of Matthews, 213 N.C. App. 364, 713 S.E.2d 511, 516-517 (2011); Sherrill
v. Town of Wrightsville Beach,76 N.C.App. 646, 334 S.E.2d 103 (1985).
2.
This conclusion that the variance request is an impermissible “use variance”
request is supported by the spirit and letter of the LUO that: (1) the use categories
and subcategories set forth in the LUO’s Table of Uses constitute “principal uses”
and a change in use occurs whenever the change involves a change from one
principal use category to another; and (2) the LUO’s separate zoning classifications
for a single-family dwelling use and duplex use are intended to regulate density and
the impacts of density under the Town’s legislative zoning authority provided by
N.C. Gen. Stat. § 160D-702(a).
3.
Because Petitioner’s variance request was a “use variance” request, the BOA
has no authority to grant such a variance and it is denied. The Administrator properly
determined that Petitioner’s request for a variance to reclassify his home from a
single-family dwelling to a duplex under the LUO is a change in use that is not
authorized under N.C. Gen. Stat. 160D-705(d).
DECISION
Based on the foregoing Findings of Fact and Conclusions. Petitioner’s
variance request is denied and the Administrator’s administrative determination is
affirmed.
This the _____ day of September 2022.

_____________________________
Brian Hageman, BOA Chair
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Town of Carrboro
Conditional Use Permit Appeal Order
On the date(s) listed below, the Board of Adjustment of the Town of Carrboro met and
held a public hearing to consider the following application:
Applicant:
Property Location:
PIN#:
Re:

Meeting Date(s):

Wildflower Learning Community, Inc.
3100 Damascus Church Road
9777-35-4538
Appeal of a Notice of Violation dated December 3, 20221 (the “NOV”)
issued regarding a fence required as a condition of the Conditional Use
Permit (the “CUP”) granted for the establishment of a Child Daycare
Facility on June 26, 2018.
August 17, 2022

At its meeting on August 17, 2022, after conducting a duly advertised and noticed quasijudicial hearing, and after considering the application materials, testimony, exhibits, and
evidence presented at the hearing or otherwise appearing in the record, the Board of Adjustment
of the Town of Carrboro voted 4-1 to AFFIRM Count 1 of the NOV and voted 5-0 to AFFIRM in
part and to MODIFY in part Count 2 of the NOV based upon the following findings of fact and
conclusions of law:
FINDINGS OF FACT
1. Wildflower Learning Community, Inc (“Wildflower”) operates a Child Daycare Facility on
property located at 3100 Damascus Church Road (the “Daycare Property”). The facility is
operated pursuant to the CUP. The Town entered into the record a true and correct copy
of the CUP as Exhibit B.
2. The Daycare Property is adjacent to property located at 3200 Damascus Church Road (the
“Mine Property”) which has been operated as an active gravel pit since the mid-1960s.
3. The Mine Property is owned and operated by TIK, LLC (“Merritt”).
4. The CUP contains several conditions of approval and also incorporates by reference a site
plan (the “Site Plan”) submitted by Wildflower as part of its application for the CUP. The
Town entered into the record a true and correct copy of the Site Plan as Exhibit F.
5. On October 29, 2021, Merritt, by and through counsel, made a Complaint (the
“Complaint”) against Wildflower with the Town. The Town entered into the record a true
and correct copy of the Complaint as Exhibit A.
6. The Complaint alleged that Wildflower was in violation of Condition #8 of the CUP
because (a) the fence Wildflower erected to comply with the CUP is not in the correct
location; and (b) the fence Wildflower erected to comply with the CUP is not adequate to
keep children off of the Mine Property.

7. In response to the Complaint, the Town conducted an investigation, and concurred with
both allegations of the Complaint.
8. Based upon its investigation, the Town issued the NOV to Wildflower. The Town entered
into the record a true and correct copy of the NOV as Exhibit I.
9. Count 1 of the NOV requires Wildflower to erect a fence “along but outside the
easement.” Count 2 of the NOV requires Wildflower to erect a new fence which is
sufficient to keep children off the neighboring Mine Property, similar to swimming-pool
fencing as described in the 2021 Uniform Swimming Pool Code.
10. On January 2, 2022 Wildflower appealed the NOV (the “Appeal”). The Town entered into
the record a true and accurate copy of the Appeal as Exhibit J.
11. In its entirety, Condition #8 of the approved CUP states: “As shown on the plans, there
will be a fence erected along the easement road, to keep the children off of the
neighboring property.”
12. Testimony from both the Town and Wildflower established that the Plan referred to in
Condition #8 of the CUP is the Site Plan.
13. A 60-foot-wide easement straddles the shared property line between the Daycare
Property and the Mine Property, the centerline of which runs along the shared property
line. This easement is reflected on the recorded plats which the Town entered into the
record as Exhibits D and E.
14. A gravel driveway which is used by large trucks carrying heavy loads of gravel as part of
the active mining operation on the Mine Property is located partially within the easement.
15. The Site Plan shows a fence located on the southern boundary of the existing 60-footwide easement.
16. Witnesses called by Wildflower testified that the fence they installed on the Daycare
Property to comply with the CUP is located within the bounds of the easement, is not
located on the southern boundary of the 60-foot-wide easement as shown on the Site
Plan, and otherwise is not in the location shown on the Site Plan.
17. Witnesses called by the Town and Merritt also testified that the fence erected by
Wildflower to comply with the CUP is not in the location shown on the Site Plan as
required by the CUP.
18. Several pictures and videos showing the location and composition of the fence (the
“Photographic Evidence”) were entered into the record by representatives of Wildflower,
the Town, and Merritt.
19. The Photographic Evidence showed
a. That the fence was installed at the southern edge of the gravel driveway, several
feet north of the southern edge of the easement.
b. That children at the Child Daycare Facility do spend time close to the fence.
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c. A truck on the Mine Property rolling backwards, after a brake failure, without a
driver, ran into the fence erected on the Daycare Property.
d. That children from the Daycare Property have gotten on to the Mine Property one
time.
e. That the majority of fence is constructed of a wire, grid-like material affixed with
metal straps to metal stakes in the ground.
f. That the fence varies in height, and in some sections is low enough to be stepped
over by an adult of ordinary height.
20. Witnesses called by Wildflower, Merritt, and the Town, testified that the photographic
evidence accurately shows the fence Wildflower erected to comply with the CUP.
21. A witness called by Merritt testified that children often are seen near the fence that was
erected by Wildflower to comply with the CUP.
22. A witness called by Merritt testified that in addition to truck traffic in and out of the Mine
Property, trucks on the Mine Property occasionally suffer brake failures and blown tires
which shower debris in the area near the fence Wildflower erected to comply with the
CUP.
23. The location of the fence directly impacts its adequacy because if the fence were located
further from the gravel driveway on the Mine Property, there would be more room
between the fence (or children who manage to breach it) and the area where the large,
heavy trucks traverse the gravel driveway on the Mine Property.
24. Nothing in the Town’s code or the CUP mandates that the fence erected by Wildflower to
comply with the CUP must meet the requirements of swimming-pool fencing as described
in the 2021 Uniform Swimming Pool Code.
CONCLUSIONS OF LAW
25. Based upon the competent, substantial, and material evidence submitted in the record,
the Board of Adjustment of the Town of Carrboro finds:
a. That the fence erected by Wildflower to comply with the CUP on the Daycare
Property is not in the location required by the CUP; and
b. That the fence erected by Wildflower to comply with the CUP on the Daycare
Property is not adequate to keep children off of the neighboring Mine Property,
as required by the CUP.
26. To the extent the NOV requires that the fence on the Daycare Property must comply with
the standards for swimming pool fencing contained in the 2021 Uniform Swimming Pool
Code, the NOV is in error.
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ACCORDINGLY, based on the foregoing, the Board of Adjustment of the Town of Carrboro
hereby orders Wildflower Learning Community, Inc. to cause the Daycare Property to
comply with the following conditions within ninety (90) days of the date of this order:
27. A fence which is adequate to keep children off the Mine Property must be installed in a
location along or outside the southern boundary of the easement, as shown on the Site
Plan. Prior to installing the fence required by this Order, the applicant shall submit to the
Town of Carrboro for approval a detailed plan describing the materials, and construction
of the fence to be installed, and showing that the fence will be located in an area which
complies with the CUP and this order.
28. To the extent the NOV requires the fence erected on the Daycare Property to comply with
the standards for swimming pool fencing contained in the 2021 Uniform Swimming Pool
Code, the NOV is in error and is modified accordingly.
Any person who has standing under NCGS §160D-1402(c) may appeal a decision of the Board
of Adjustment by filing a petition for review with the clerk of superior court by the later of 30
days after the decision is effective or after a written copy thereof is given in accordance with
NCGS §160D-406(j). When first-class mail is used to deliver notice, three days shall be added to
the time to file the petition.

Signed, this _____________ day of _____________________, 2022

___________________________
Brian Hageman, Chair

CERTIFICATION
I, Wesley Barker, Town Clerk of the Town of Carrboro, North Carolina, do hereby certify that
foregoing to be a true copy of the Order duly adopted at the meeting of the Board of Adjustment
of the Town of Carrboro held on ___________ _____, 2022.
IN WITNESS WHEREOF, I have hereunto set my hand and have caused the seal of the Town of
Carrboro to be affixed this ___ day of _________, 2022.

___________________________
Wesley Barker, Town Clerk

Decision sent to applicant by certified mail, return
receipt requested at the following address:
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Decision filed in Planning Department:

Wildflower Learning Community, Inc.
3100 Damascus Church Road
Chapel Hill, NC 27516
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